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20,052 new and renewal ATPs. Each successful application was
accompanied by a signed medical declaration.

* From 1998 until Oct 20/10, 5,132 different medical practitioners
practising in 859 different communities across Canada signed
medical declarations.

* In 2003, Health Canada received 781 new and renewal applications
for ATPs and granted 621. Between January 1, 2010 and October
20, 2010, 7385 applications were received (a 945% increase over
2003) and 4650 of those were granted (a 749% increase).

[225] The Crown submits that this statistical evidence must be
contrasted with the anecdotal evidence of the patient witnesses which
represents only 1/8 of 1% of the number of successful applications.
Furthermore, the patient witnesses only represent nineteen communities
in seven provinces’. It is suggested that this evidence is insufficient to
Justify a negative conclusion about the program’s effectiveness and the
applicant has therefore not established the pre-condition for re-visiting
this issue, that is, the program has not become “practically unavailable™
since Hitzig.

[226] Respectfully, 1 am unable to agree. Although the Crown’s
numbers have some superficial appeal, they lack context and do not
withstand close scrutiny. In addition, the inferences from the statistics

that counsel for the Crown urge upon the court are completely at odds
with the evidence of the patient witnesses, which I prefer and accept for
reasons which I will now detail.

[227] As 1 have indicated, the government’s statistics lack an
appropriate point of reference. They may show for example, that 2351

® The reference to 19 communities would not be accurate because several of the 21 patient witnesses testified that
they tried to access marihuana through doctors in several communities.
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doctors signed declarations in the first ten months of 2010, but they do
not show how many doctors refused to sign declarations, or how many
doctors are practising in Canada. Such information is critical to
establishing the actual effectiveness of the program and what inferences
might properly be drawn from the statistics given the reality that the
actual number of doctors signing declarations represents a tiny
percentage of the number of practicing physicians. It is known that there
were approximately 60,000 physicians practicing in Canada in 2001
when 727’ doctors signed declarations. Assuming , for the purpose of
illustration, that the same number of physicians practiced in Canada in
the two years preceding and the two years following 2001, the shocking
percentage of physicians who signed declarations in those years would

be:

Year Number of Physicians who | Percentage of  the
signed Declarations Number of Physicians in

Practice

1999 102 .0017

2000 368 .0061

2001 727 012

2002 456 0076

2003 499 .0083

[228] Likewise, the statistics may show that 4650 applications were
approved in the first ten months of 2010, but they do not show how

” See the affidavit of Jeannine Ritchot Exhibit 17 at p. 6.
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many patients who otherwise qualified for an exemption could not
submit an application because they were unable to find a doctor to sign
their declaration. Without this information, Health Canada’s numbers
are not helpful because they are inconsistent with the reality that the
number of individuals who have been able to obtain a licence to lawfully
possess or cultivate marihuana under the MMAR is but a small fraction
of the number of individuals who otherwise qualify but cannot find a
doctor to support their application.

[229] In the face of a reliable body of contrary evidence before the
court, this lack of context renders the government’s statistics of little
value. In my view it is more probable than not that the number of
patients who have sought and continue to seek their doctors’ approval
for the medicinal use of marihuana greatly exceeds the number of

applicants who have actually been licensed under the MMAR and I so
find.

[230] Thus, rather than closing the door left open by the court in Hitzig,
I find that the evidence before this court, swings that door wide open to
reveal the sad reality that under the current legislative scheme, legal
access to medicinal marihuana is practically unattainable for those who
desperately need it. The defence to the possession and cultivation of
marihuana purportedly offered by the MMAR is illusory and does not

accord with principles of fundamental justice.

[231] The next question to be asked is: Is the practical unavailability
of the defence, caused by the legislation?

[232] Fors. 7 to be fully engaged, the deprivation of rights must result
from government action or legislation (See Gosselin v. Quebec (Attorney
General), [2002] 4 S.C.R. 429 at para. 81). Here, the Crown argues that
any difficulties that may exist in accessing the medical marihuana




76

scheme are not the fault of the legislation. How individual doctors
choose to exercise the authority conferred upon them by the MMAR does
not impact the constitutionality of the legislation. For the reasons that
follow I am unable to agree with this submission.

[233] In R. v. Big M Drug Mart Ltd, [1985] 1 S.C.R. 295 at p. 331 [Big
Mj], the Supreme Court stated that, “..both purpose and effect are
relevant in determining constitutionality; either an unconstitutional
purpose or an unconstitutional effect can invalidate legislation.” This
means that, “Even if the purpose of legislation is unobjectionable, the
administrative procedures created by law to bring that purpose into
operation may produce unconstitutional effects, and the legislation
should then be struck down” (Morgentaler, supra at para. 37).

[234] Through the MMAR, Parliament has delegated sole responsibility
over access to medicinal marihuana for seriously ill persons to a
profession that is largely unwilling or unable to accept it. The effect of
this blind delegation is that seriously ill persons who need marihuana to
treat their symptoms are branded criminals simply because theyk are
unable to overcome the barriers to legal access put in place by the
legislative scheme.

THE MORGENTALER DECISION

[235] —In Hirtzig, the Court of Appeal affirmed Parliament’s choice of

medical doctors as gatekeepers to medicinal marihuana access. The
court held that whether marihuana was an appropriate treatment for a
patient’s symptoms was essentially a medical question and therefore it
was appropriate to appoint doctors to answer it. The Crown relies on this
finding in support of its position that the legislation is not the cause of
the alleged unconstitutionality. If it was entirely appropriate and
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constitutional to appoint doctors, whatever doctors may or may not be
doing is not the fault of the legislation.

[236] In this regard, the Crown relies on Morgentaler in an attempt to
distinguish the case at bar. The Court, in Morgentaler invalidated s. 251
of the Criminal Code on the basis that it violated the right to security of
the person guaranteed by s. 7 of the Charter.

[237] Section 251 criminalized abortions not procured in accordance
with the strict requirements set out therein. In particular, it required the
approval of a therapeutic abortion committee composed of not less than
three qualified medical practitioners appointed by the board of the
hospital where the procedure would take place, which itself had to be
accredited or approved. The Court held that these requirements rendered

a legal abortion practically unavailable and accordingly it struck down
the provision.

[238] The Crown says the problem in Morgentaler was inherent in the
legislation itself. It was not the fact that particular committees were not
approving applications for the procedure; but rather, that the legislation
set out criteria that were almost impossible to meet, by virtue of the fact
that only one in five Canadian hospitals had the ability to create such a
committee.

[239] In this case, the Crown says, the legislation imposes no such
requirements; all doctors are able to sign the requisite declaration under
the MMAR. Therefore, the failure of doctors to do so cannot be said to
be a product of the legislation itself. Doctors may have many reasons
for not signing, none of which, it is argued, affect the constitutionality of
the legislation.
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[240] It is true that the MMAR impose no specific requirements on
doctors in terms of length or type of practice; however, to say that the
legislation imposes no barriers to obtaining a doctor willing to

participate in the scheme, is to take a myopic view of the situation, a
view that I cannot accept.

[241] The legislation requires physicians to endorse the use of an
untested drug in the absence of any of the typical safeguards that would
normally accompany such an act. It can hardly be said the failure of the
medical profession to wholeheartedly undertake this task is the fault of
anything other than the legislation which forced it upon them.

LITTLE SISTERS AND ELDRIDGE

[242] Before I express my reasons for this conclusion in further detail,
I pause to deal with the alternate argument raised by the Crown to
support its position that the problem is not the constitutionality of the
MMAR but the actions of the doctors.

[243] In oral submissions the Crown relied on the decisions of the
Supreme Court of Canada in Little Sisters Book and Art Emporium v.
Canada (Minister of Justice), [2000] 2 S.C.R. 1120 and Eldridge v.
British Columbia (Attorney General), [1997] 3 S.C.R. 624, for the
proposition that legislation is not rendered unconstitutional because it is

’ carr'red'T)ut'“Tn‘an‘ﬁmcvnsti‘tut'ronal""mmerﬁy"ThméThafgé'd’*W'ith“ﬁS‘”"”‘“’”'

implementation.  Accordingly, the MMAR are not rendered
unconstitutional simply because individual doctors are choosing not to
sign declarations.

[244] This argument can be dealt with briefly. First and foremost, both
of those cases dealt with government actors. That is not the situation
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here. Doctors are not government employees nor are they government-
like in nature so as to bring them under the ambit of the Charter.

[245] Moreover, this court is not being asked to determine whether the
doctors are acting constitutionally. They are under no obligation to do
50. We are not dealing with the invalid application by government actors
of otherwise valid legislation. We are dealing with legislation that fails
to provide a workable, constitutionally mandated exemption from
criminal prosecution that government is obligated to provide.

THE GATEKEEPER ROLE

[246] I accept and of course I am bound by the Court of Appeal’s ratio
that doctors are the logical gatekeepers for a substance used to treat
medical problems. Doctors routinely perform this function for approved
pharmaceuticals regularly.

[247] Nor can it be disputed that Parliament has the right to impose a
requirement for an independent medical opinion as a pre-requisite to
legal access to marihuana. However, Parliament does not have the right
to impose conditions on access which violate Charter rights.

THE PROBLEMS WITH THE MMAR

[248] The overarching problem with the MMAR is that they require
| physicians,who_hayeiakenan@athiadogohaxmﬁgsndorseiheusmfA
a largely untested and unapproved drug without any safeguards.

[249] This court heard evidence that there has been little in the way of
clinical trials or scientific research on both the safety and efficacy of
marihuana. Marihuana is not an approved drug under the Food and
Drug Regulations, CR.C., c. 870. It has not undergone the rigorous
testing and review required by all other drugs, and physicians are
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required to declare that they are aware of this fact as part of the requisite
declaration (See s. 6(1)(f) of the MMAR).

[250] Though the declaration does not contain the express language of
prescription, authorization or endorsement, it would be naive to suggest
that it is anything less than those things. The physician, by signing the
declaration, is enabling the patient to use marihuana as medicine.
Signing a declaration thus puts physicians in the unacceptable (to the

doctor) position of supporting the use of a substance which may harm
the patient.

[251] This concern is prevalent throughout the correspondence of the
various medical associations, including the CMA which is in evidence
before this court. In its July 15, 2003 correspondence to the Minister of
Justice, the CMA strongly reiterated this concern and provided some ten
suggestions which would resolve the problems that in the words of the
association, made the MMAR “unfeasible” (See Exhibit 22A, Tab .
Among these suggestions were the creation of a registry of authorized
physicians, access to medicinal marihuana as a clinical trial, education,
and liability protection. Notably, none of these suggestions were adopted
by Parliament and they remain live issues today.

[252] It is not simply the lack of clinical trials and rigorous testing that

- renders_the declaration problematic but—also—the -general lack of
knowledge within the profession on the therapeutic use of marihuana.

The evidence before me indicated that physicians themselves felt they
lacked the necessary knowledge of the drug to give advice about or
recommend the use of marihuana to patients. Furthermore, it is clear that
Health Canada has made no real attempt to deal with this lack of
knowledge.
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[253] The Crown contends that in fact Health Canada does educate
physicians by the posting on its web site of a detailed educational
document entitled “Information for Health Care Professionals.” This
document provides a summary of peer-reviewed literature and
international reviews concerning potential therapeutic uses and harmful
effects of marihuana, and a “Daily Amount Fact Sheet (Dosage)” which
provides the public with information on marihuana amounts.

[254] Furthermore, it was argued that it is not Parliament’s
responsibility to educate doctors or influence their medical decision
making. The fact that some doctors refuse to sign because they are not
well informed is not the fault of the MMAR. Health Canada only has the

responsibility to permit access to the drug, not to market it or to educate
doctors about it.

[255] It is true that in normal circumstances one would not expect
government to be involved in the medical training of doctors; however,
this situation is hardly normal. This situation involves an untested and
unapproved drug. Despite this, doctors are asked to authorize the use of
this drug without the safeguards that would be provided for example, in
a clinical trial. The legislation essentially asks doctors to do something
that is outside of their knowledge and expertise; it asks them to perform
a function that is arguably no longer a medical one.

[256] Having chosen to confer on physicians the sole responsibility for
the therapeutic distribution of an untested drug, despite their lack of
experience and training in its use, and despite their fierce opposition to
this role, it was incumbent on Parliament to ensure their preparation for,
and acceptance of the responsibilities imposed upon them to ensure the
regulatory scheme would serve its intended purpose. To do otherwise, as
Parliament has done, is akin to delegating the responsibility to guard
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Canada’s borders to the militia without providing the training or the
weapons to do so. If there was a successful invasion, could Parliament
say that the blame for the successful invasion falls on the shoulders of
the ill equipped militia? The answer is obvious.

[257] In order to fulfil its obligation to permit access to the drug,
Parliament must take the necessary steps to ensure that access is a
reality. In the unique situation that has arisen under the MMAR, this
involves providing the necessary education and training to permit
physicians to perform the role they’ve been given without fear that they
may be doing something to harm the patient or to open themselves up to
liability. How best to accomplish this is a question for Parliament, but it
is a question that should be answered through meaningful consultation
with physicians and their professional associations.

[258] The Crown’s argument that it has no control over the medical
profession, while factually true, does nothing to alter this conclusion. In
my view, the lack of control argument only serves to reinforce the
conclusion that it was incumbent on Parliament to work with the medical
profession to address its concerns before imposing the responsibility on
them for approving the use of medicinal marihuana. Had this been done,
while still lacking “control,” Parliament would have had some assurance
that doctors would be willing and able to participate in the scheme, and

by extension, some assurance that the scheme would accomplish what it
was put in place to do.

[259] The deficiency with the legislation is not that doctors were
appointed as gatekeepers, but the fact that there were no steps taken to
obtain the support, co-operation and participation of the medical
profession as gatekeepers before or after they were so designated.
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[260] A legislative scheme that delegates responsibility to a profession
that refuses to accept it, and lacks the training to manage it, resulting in
circumstances that put doctors in jeopardy both with their regulatory
bodies, as well as their insurers is fundamentally flawed. The
government must be accountable for the failure of the scheme that it
engineered and put in place, for it is the ill-conceived legislation that has
led to the unnecessary barriers to access to medicinal marihuana by
those who need it and who are otherwise entitled to have it.

[261] It is one thing for Parliament to delegate responsibility for the
carrying out of its medical marihuana policy. However, it must
nevertheless remain accountable for the manner in which that
responsibility was delegated and way the responsibility is being
discharged. In the final analysis, although responsibility can be
delegated, accountability cannot, and I find that the barriers to access to
medicinal marihuana and the widespread exposure to the risk of criminal
prosecution under the MMAR are the direct result of the legislation.

[262] The lack of a viable exemption to the offence of production of
marihuana contrary to s. 7(2)(b) of the CDSA deprives Mr. Mernagh of
his s. 7 right to liberty and security of the person in a manner that does
not accord with principles of fundamental justice.

SECTION 1
[263] Having found that the current scheme of medical exemption
under the MMAR violates s. 7, it remains to consider whether the
offensive aspects of the MMAR constitute a reasonable limit that is
demonstrably justified in a free and democratic society.

[264] The very nature of the analysis under s. 7 involves a balancing
between the interests of the state and the interests of the individual, and
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many of the factors I considered in concluding that the MMAR do not
accord with principles of fundamental justice are also germane to the s. 1
analysis. Although it may be rare for legislation which violates s. 7 to be
saved by s. 1, the two inquiries are distinct and a separate inquiry into s.
1 must be undertaken (See R. v. Mills, [1999] 3 S.C.R. 668).

[265] The relevant criteria to establish that a Charter violation is
reasonably justified were set out in R. v. Oakes, [1986] 1 S.C.R. 103
[Oakes]. There the Court held the burden of proof lay with the Crown to
establish firstly that “the objective, which the measures responsible for a
limit on a Charter right or freedom are designed to serve, must be "of
sufficient importance to warrant overriding a constitutionally protected
right or freedom": R. v. Big M Drug Mart Ltd., supra, at p. 352” (Oakes,
supra at para. 69). And secondly, “..once a sufficiently significant
objective is recognized, then the party invoking s. 1 must show that the
means chosen are reasonable and demonstrably justified. This involves "a
form of proportionality test": R. v. Big M Drug Mart Ltd., supra, at p.

352”(1bid.).
[266] The proportionality test involves three distinct components:

First, the measures adopted must be carefully designed to achieve the objective
in question. They must not be arbitrary, unfair or based on irrational

7 considerations.In short; they must be rationally connected to the objective:
Second, the means, even if rationally connected to the objective in this first
sense, should impair "as little as possible” the right or freedom in question: R.
v. Big M Drug Mart Ltd., supra, at p. 352. Third, there must be a
proportionality between the effects of the measures which are responsible for
limiting the Charter right or freedom, and the objective which has been
identified as of "sufficient importance" (Oakes, supra at para. 70).
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[267] As I have noted earlier, it is not the purpose of the MMAR which
offends s. 7, but the unconstitutional effects. Accordingly, I accept the
court’s finding in Hitzig, that the objectives of the MMAR of seeking “to
provide a medical exemption while pursing the objectives of better
health and safety and effective narcotic drug control consistent with
Canada’s international treaty obligations” are pressing and substantial
(Hitzig, supra at para. 148).

RATIONAL CONNECTION

[268] As affirmed by the Supreme Court in Alberta v. Hutterian
Brethren of Wilson Colony, [2009] 2 S.C.R. 567 at para. 48 [Hutterian]:

To establish a rational connection, the government “must show a causal
connection between the infringement and the benefit sought on the basis
of reason or logic”: RJR- MacDonald Inc. v. Canada (Attorney General),
[1995] 3 S.C.R. 199, at para. 153. The rational connection requirement is
aimed at preventing limits being imposed on rights arbitrarily. The
government must show that it is reasonable to suppose that the limit may
further the goal, not that it will do so.

[269] As I have previously noted, the requirement for a doctor’s
declaration in and of itself is not problematic. The problem here is that
Parliament appointed physicians as exclusive gatekeepers without first
addressing the issues raised by the physicians that might have achieved
, theif%e—apefaﬁeﬂ;with%hefesuh-%hat%hewas—tmajerityﬁfjaeepiewh'o”*'*m"
are suffering from disorders, need marihuana and are entitled to it, have
been unable to get a doctor to sign their declarations. Thus, while the
requirement for physician involvement may be rationally connected to
the objectives of health and safety and effective drug control, the
requirement in its current form is not.

[270] The current declaration which requires medical doctors to
endorse the use of an unapproved and untested drug without any
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safeguards does nothing to promote the individual’s health and welfare.
In fact, the scheme is making people sicker, by preventing needy
individuals from legally accessing the medicine they require. As was the
case in Parker, “the legislation works in opposition to one of the primary
objectives and thus could be described as “arbitrary” or “unfair”: R. V.
Keegstra (1990), 61 C.C.C. (3d) 1 (S.C.C.) per Dickson C.J.C. at 53 and
per McLachlin J. (dissenting) at 114” (Parker, supra at para. 192).

[271] In addition, because the scheme is not working to deliver
marihuana to those who need it and are entitled to it, these sick and
vulnerable people are driven either to compassion centres (an illegal
source of the drug which is subject to police raids and harassment), or to
the black market to obtain the medicine they require. Driving people to
the black market promotes crime and the illegal trafficking of drugs and

can hardly be said to be rationally connected to the objective of drug
control.

[272] Having found that the requirement for the doctor declaration in
its current form is not rationally connected to the MMAR’s objectives of
promoting health and safety and effective narcotic control, it is not,
strictly speaking, necessary to proceed further with the s. 1 analysis;
however, in the event that I am mistaken, I will continue.

[273] At the minimal impairment stage of the analysis the court must
ask:

...whether the limit on the right is reasonably tailored to the pressing and
substantial goal put forward to justify the limit. Another way of putting this
question is to ask whether there are less harmful means of achieving the
legislative goal. In making this assessment, the courts accord the legislature
a measure of deference, particularly on complex social issues where the
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legislature may be better positioned than the courts to choose among a range
of alternatives (Hutterian, supra at para. 53).

[274] The court goes on to add that the deference owed to government
is neither “blind” nor “absolute.” Rather, “The test at the minimum
impairment stage is whether there is an alternative, less drastic means of

achieving the objective in a real and substantial manner” (Hutterian,
Supra at para. 55).

[275] In my view, it is at this stage of the analysis that the inadequacies
of the MMAR are most clear, and I cannot agree with the Crown’s
submission that the MMAR minimally impair the s. 7 right.

[276] While Parliament is not required to choose the least intrusive
means available, it must “demonstrate that the measures employed were
the least intrusive, in light of both the legislative objective and the
infringed right” (RJR-MacDonald Inc. v. Canada (Attorney General),
[1995] 3 S.C.R. 199 at para. 96). A limitation that completely impairs a
constitutional right by offering an illusory defence to criminal liability
can hardly be said to achieve this balance. It is not a minimal, but rather
a significant impairment of the s. 7 right.

[277] The appointment of doctors as gatekeepers under the MMAR in a
manner that requires them to disregard their professional duties and
opens them up to liability was neither the only, nor the least intrusive

means open to Parliament to fulfill its objective of providing a medical
exemption for medicinal marihuana use in a manner that promotes
health, safety and effective drug control.

[278] As discussed earlier, the CMA desperately sought to be involved
in the development of the MMAR and repeatedly voiced its opposition to
the path chosen by Parliament. In so doing, it proffered a number of
suggestions that would have allowed for its endorsement of the scheme
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and the participation of doctors (Exhibit 22(A) Tab J). These
suggestions, which included treating medicinal access to marihuana as a
clinical trial, would have promoted the objectives of Parliament, while at
the same time making doctor participation tenable, and therefore only
placing minimal restrictions on the ability of medically ill persons to
obtain legal access to medicinal marihuana.

[279] Another alternative to the exclusive appointment of doctors as
gatekeepers would have been to allow other health practitioners to make
declarations, practitioners such as naturopaths or herbalists who by the
very nature of their training have a more extensive knowledge of

alternative forms of medicine. Again, this was not and has not been
done.

[280] An option urged by counsel for the applicant (and mentioned by
the CMA in conjunction with its other suggestions) is the creation of a
registry. This would have allowed patients to seek out physicians with
knowledge of medicinal marihuana who were willing to sign
declarations for those who qualified. As it stands now, while there are
some doctors willing to sign declarations, unless a patient is lucky
enough to stumble across one, they could go on searching endlessly for
the doctor who would approve.

-[281] The-specialist requirement is a specific example of failure of
Parliament to adequately tailor the means of obtaining its objectives to
the objectives themselves. It was argued by the Crown, that the
requirement is minimally intrusive because it does not require the
specialist to see the patient or approve of the use of marihuana, but only
to say that he/she has reviewed the case.

[282] However, there is a doctor shortage in Ontario and based on the
affidavit materials, in many other parts of the country. Many patients
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have difficulty obtaining the services of a family doctor. Specialists are
even fewer in number and to get to see a specialist requires a referral
from the family doctor, if the patient has one. In addition to these access
issues, one must question the likelihood of a specialist permitting his/her
name to be associated with the use of a drug that has not been clinically
tested by a patient that the specialist has not seen. And if the specialist

has not seen the patient, how is he to be paid for his “review” as the
MMAR require.

[283] Further, given the medical profession’s historic reliance on
clinically tested drugs, how likely is it that the specialist would be able
to concur with the general practitioner’s declaration that medicinal
marihuana be authorized for use on the grounds that other treatments are
ineffective or inappropriate.

[284] In my view, the requirement of specialist involvement guarantees
another level of delay and imposes an additional barrier between the
patient and medicinal marihuana. The road to marihuana approval is a
virtual obstacle course which few patients can navigate. Rather than
providing access to medicinal marihuana, the MMAR raise so many
barriers to access that the defence is meaningless and illusory for most
patients.

-{285]While,the changes to the specialist_requirement may have

removed the barrier of being seen by a specialist, they have not removed
the basic problems that still plague the system and render it
unconstitutional.

[286] One further specific requirement that causes more impairment
than necessary is the requirement for the physician to declare that
conventional treatments have been tried or considered, and have been
found to be ineffective or medically inappropriate. In view of the
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evidence as to the side effects caused by many of the oft-prescribed
opioid medications, and their addictive qualities, it is not readily
apparent how it is justified to permit the use of medicinal marihuana

only as a drug of last resort, given its reputation as a fairly benign drug
compared to the opioids.

[287] Surely the patient has the right to prefer marihuana over the

opioids, whose harmful side effects have already been documented in
these reasons.

[288] Suffice to say, there exist a number of less intrusive options to
the current iteration of the MMAR which would allow Parliament to
meet its objectives while respecting the right of sick individuals to make
decisions about their healthcare without fear of criminal prosecution.
While it is for Parliament, and not for this court to decide which of these
alternatives ought to be pursued, it is clear that the MMAR cannot be
said to be minimally impairing. |

PROPORTIONALITY OF EFFECTS

[289] The final stage of the “Oakes test” requires the court to assess the
proportionality of the effects of the legislation. The question can be
thought of as a consideration of whether the overall effects of the law on
the applicant’s rights are disproportionate to the beneficial nature of

~Parliament’s objectives.

[290] The deleterious effects of the MMAR on Mr. Mernagh and other
similarly situated individuals are clear. Seriously ill persons who need
marihuana to treat their symptoms are forced to choose between their
health and their liberty. If they choose their health, they must go to
significant lengths to obtain the marihuana they need, including lengthy
trips to purchase the drug, resort to the black market, and living with the
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constant stress that at any time they could be subject to criminal
prosecution. These already sick individuals must further cope with the
added stress of the stigma and social rejection of friends, family and
members of the public who see them as criminals. This is not to mention
the real fear of losing one’s doctor simply by inquiring about the drug
and damage to the patient-doctor relationship.

[291] The beneficial effects of the legislation are harder to quantify.
While its objectives are laudable, they are not being met. Rather than
promote health — the regulations have the opposite effect. Rather than
promote effective drug control — the regulations drive the critically ill to
the black market. It can hardly be said that legislation which has failed
to serve the very purpose for which it has been put in place can be of any
real benefit. It is true that the long term effects of marihuana use have
not been studied, but what studies have been conducted have not
deterred medicinal users from pursuing this drug in preference to the
many narcotics that are generally promoted by the medical profession
for the treatment of their disorders. Surely, the right to choose belongs to
the patient, not to government that has failed to create the environment
for better research into the drug’s effectiveness and harmful qualities.

[292] Furthermore, numerous courts have addressed the therapeutic
qualities of marihuana and concluded that by comparison to alcohol and

‘tobacco (neither of which are prohibited substances), and the many

opioids that have flooded the offices of physicians and the streets,
marihuana is a relatively benign drug.

[293] The characteristics of marihuana were detailed by the Supreme
Court in R. v. Malmo —Levine; R. v. Caine, [2003] 3 S.C.R. 571 at para.
192, where the Court stated:
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The findings of fact made by the trial judges in Caine and Clay are similar in
all respects (they are set out in full in Para. 40 of the reasons for judgment of
Howard Prov. Ct. J. in the Caine appeal, and in para. 25 of the reasons for
judgment of McCart J. in the Clay appeal). In Clay, McCart J. made the
following findings of fact, which were accepted by [page 664] Rosenberg
J.A. at the Court of Appeal for Ontario (at Para. 10):

1.Consumption of marihuaha is relatively harmless compared to the so-
called hard drugs and including tobacco and alcohol.

2.There exists no hard evidence demonstrating any irreversible organic or
mental damage from the consumption of marihuana;

3.That cannabis does cause alteration of mental functions and as such, it
would not be prudent to drive a car while intoxicated;

4.There is no hard evidence that cannabis consumption induces psychoses;

5.Cannabis is not an addictive substance;

6.Marihuana is not criminogenic in that there is no evidence of a causal
relationship between cannabis use and criminality;

7.That the consumption of marihuana probably does not lead to hard drug
use for the vast majority of marihuana consumers, although there appears
to be a statistical relationship between the use of marihuana and a variety
of other psychoactive drugs;

8.Marihuana does not make people more aggressive or violent;

9.There have been no recorded deaths from the consumption of marihuana;
10.There is no evidence that marihuana causes a motivational syndrome;

11.Less than 1% of marihuana consumers are daily users;

12.Consumption in so called decriminalized states does not increase out of
proportion to states where there is no decriminalization;
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13.Health related costs of cannabis use are negligible when compared to the
costs attributable to tobacco and alcohol consumption.

[294] The Court also cited the following passage by McCart J. in Clay:

Field studies in Greece, Costa Rica and Jamaica generally supported the idea
that marihuana was. a relatively safe drug — not totally free from potential

harm, but unlikely to create serious harm for most individual users or society
(at para. 193).

[295] And the following passage by Howard, Prov. Ct. J. in Caine:

the occasional to moderate use of marihuana by a healthy adult is not

ordinarily harmful to health, even if used over a long period of time (at para.
194),

[296] These findings only serve to further demonstrate the
disproportionate effects of the MMAR on individuals like Mr. Mernagh.

[297] The balancing of effects certainly does not favour the MMAR.
The regulations have caused and continue to cause a significant adverse
impact on patient health; this, despite their purpose of protecting and
preserving the health of Canadians. The impairment is great, and the
objectives are not being achieved. The applicant is not a criminal yet

these regulations treat him as such. As the Court observed in Parker at
para. 189:

a law that has the potential to convict a person who has not really done
anything wrong offends the principles of fundamental justice and if
imprisonment is available as a penalty, such a law then violates a person’s
right to liberty under s. 7 of the Charter. Imprisonment can only be used to
punish blameworthy conduct that is harmful to others.

[298] In my view, this impairment is grossly out of proportion to the
objectives of the MMAR. The intrusion on the applicant’s rights is great
and the withholding of the drug will assure his ongoing suffering. Such
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being the case, these regulations bear a disproportionate harm to the
applicant and others like him that is not justifiable by any standard.

STANDING

[299] Before discussing the appropriate remedy, there is an issue as to
the applicant’s standing to challenge the marihuana related laws that he
is not charged with. Though the applicant is only charged with
production of marihuana contrary to s. 7 of the CDS4, he asks this court
to find that all of the marihuana related laws are unconstitutional by

virtue of the absence of a constitutionally sound exemption for
medicinal use.

POSITION OF THE PARTIES

[300] Mr. Lewin, counsel for Mr. Mernagh asserts that his client has
private interest standing to challenge all of the marihuana provisions
because he is directly affected by these provisions; he cites Bedford v.
Canada (Attorney General), [2010] O.J. No. 4057 (Sup. Ct.) [Bedford],
for this proposition. Alternatively, he submits that his client meets the

test for public interest standing and can challenge these offences on that
basis.

[301] Mr. Wilson, argues that in a criminal proceeding, an accused can
only challenge the constitutionality of the offence for which he is

charged (unless he can satisfy the test for public interest standing). He
cites Big M, for this proposition and further states that the comments
from Bedford are inapplicable to the present context as Bedford was a
civil case. He argues that his position is further supported by the
appellate decisions in Parker and Hitzig, where the Court declined to
grant the full remedy sought by the accused.
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DISCUSSION

[302] Big M stands for the proposition that, “Any accused, whether
corporate or individual, may defend a criminal charge by arguing that
the law under which the charge is brought is constitutionally invalid” (at
p. 313). In other words, in criminal proceedings standing arises as a right
to challenge the constitutional validity of the offence charged. While the
case recognized that “an interested citizen” who comes to court looking
for a remedy must demonstrate public interest standing, it did not
preclude (as the Crown argues) the ability of an accused to challenge a
provision related to the one with which he is charged.

[303] Private interest standing arises from a direct relationship
between the person and the state. Where an individual is charged
criminally or forced to defend a government civil action, private
interest standing arises as of right. It requires the individual to
establish a direct, personal interest in the impugned provisions (See
Downtown Eastside Sex Workers United Against Violence Society v.
Canada (Attorney General),[2010] B.C.J. No. 1983 (C.A))). Provided
an individual’s interest in the constitutionality of the law is real and
not speculative, he need not wait to be charged to challenge the
legislation (Bedford, supra at para. 49).

[304] Bedford was a recent decision of this court which examined the

constitutionality of the Criminal Code provisions relating to
prostitution. It was brought by three applicants; two were former sex
workers who wished to return to the profession but felt they could not
do so under the current law and the third was actively engaged in sex
work. The matter was a civil application and none of the applicants
were currently facing charges. The court found that all three women
had standing to challenge the law because all three were exceptionally
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prejudiced by the application of the challenged laws and had an
interest in their validity above and beyond that of a member of the
general public (Bedford, supra at para. 57).

[305] The Crown argues that Bedford must be distinguished from the
case at bar because it was a civil application and not a criminal
prosecution. While the two matters are distinct in that way, I see no
reason why the concept of private interest standing cannot be applied
to the criminal context. As noted Big M does not preclude this
! possibility, and the Crown concedes that Mr. Mernagh could challenge
these provisions if he could establish public interest standing. If Mr.
Mernagh has established that he is uniquely prejudiced by each of the

marihuana laws he seeks to challenge, he ought to be granted standing
to challenge them.

[306] Mr. Mernagh is charged with production of marihuana, this
offence by definition includes the offence of possession of marihuana.
Mr. Mernagh uses marihuana medicinally and has been unable to
obtain a licence to allow him to do so lawfully. By virtue of his
medicinal use he has a direct interest in the prohibition against
possession of marihuana above and beyond that of an interested
citizen. He is uniquely vulnerable to arrest and prosecution and his
charge for cultivation is evidence of a direct relationship between Mr.
Mernagh and the legislation which prohibits possession.

[307] Contrary to the submission of the Crown, the Court of Appeal’s
decision in Parker actually supports the existence of this relationship.
The Crown refers to the Court’s decision not to grant a remedy with
regards to the cultivation offence as evidence that the Court will not
entertain challenges to offences not charged. In Parker the accused
was charged with and challenged the constitutionality of possession
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under the CDSA and cultivation under the Narcotic Control Act. At the

time the Court of Appeal heard the matter, the Narcotic Control Act

had been repealed; the cultivation offence was therefore not before the

court. Nonetheless, the Court unequivocally stated that had the
i cultivation provision been before the Court, they would have held it to
be unconstitutional in the same manner as the possession (Parker,
1 supra at para. 190).

[308] The Court in Parker did not address the issue of standing to
challenge the cultivation law because no such issue was raised as (a)
! this was an appeal not a trial; and (b) the accused did not ask the court
| to declare the new cultivation offence unconstitutional. It can therefore
not be said that the Parker decision precludes Mr. Mernagh from
challenging the possession offence.

; [309] Likewise, the Court’s decision in Hitzig did not deal with the
issue of an accused’s standing to challenge provisions aside from those
charged. The Court in Hitzig simply remarked that the remedy sought
by the appellants (to declare s. 4 of the CDSA of no force and effect),
was overly broad and not tailored to the constitutional deficiencies in
the MMAR (Hitzig, supra at para. 154-155).

[310] While I would have no problem concluding that Mr. Mernagh
the same cannot be said with respect to the offences of trafficking and
possession for the purpose. Mr. Lewin argues that these provisions
ought to be considered because a constitutional flaw in the MMAR
necessarily has implications for these offences. That may be true in an

appropriate case, but the evidence has not established it is so for Mr.
Mernagh.
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[311] As previously mentioned, an individual’s connection to the
impugned law and the particular prejudice must be real and not
speculative. Unlike the offence of possession, the court heard no
evidence that would demonstrate that Mr. ~Mernagh is uniquely

prejudiced by the offences of trafficking and possession for the
purpose of.

[312] Trafficking by definition is established where a person is found
to have given or delivered a drug to another (See R. v. Larson (1972),
6 C.C.C. (2d) 145 (B.C.C.A))). It is the giving and not the receiving
party who is criminally liable. There was no evidence that Mr.
Mernagh provides marihuana to other individuals or that his medical
needs require him to do so. Likewise, there was no evidence that he
intends to possess marihuana for such a purpose.

[313] While one can conceive of ways in which these provisions may
create unique prejudice within the context of the medical marihuana
scheme, it has not been established that Mr. Mernagh is so prejudiced.
He, therefore, has not established private interest standing to challenge
these two provisions.

[314] Counsel for Mr. Mernagh suggested that even if private interest
standing were not made out, Mr. Mernagh could still challenge these
provisions on the basis of public interest standing. This argument must
fail. The test for public interest standing requires the party seeking
standing to establish:

a) There is a serious issue raised as to the validity of the
legislation in question;

b) The applicant must be directly affected by the legislation or
have a genuine interest in its validity; and
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¢) There is no other reasonable and effective way this issue
could be brought before the court (Canadian Council of

Churches v. Canada (Minister of Employment and Immigration),
[1992] 1 S.C.R. 236 at para. 37).

[315] Arguably, Mr. Mernagh can satisfy the first two criteria but it
cannot be said that there is no other reasonable and effective way to
bring the issue before the court.

CONCLUSION ON STANDING

[316] For the aforementioned reasons, I am of the opinion that Mr.
Mernagh has standing to challenge the offence of production (as
charged) as well as the lesser and included offence of possession. I
cannot conclude that he has demonstrated a sufficient relationship
between himself and the other two marihuana provisions to allow him
to challenge their constitutionality, nor are these offences included in
the definition of production.

DISTINCTION BETWEEN . 24(1) and 8. 52(1)
[317] Charter violations may be remedied through two provisions.

[318] Section 24(1) of the Charter reads:

Anyone whose rights or freedoms, as guaranteed by this Charter, have been
infringed or denied may apply to a court of competent jurisdiction to obtain
such remedy as the court considers appropriate and just in the circumstances.

[319] Section 52(1) of the Constitution Act, 1982 provides:

The Constitution of Canada is the supreme law of Canada, and any law that
is inconsistent with the provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect.
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[320] The two provisions serve different remedial purposes. Where a
Charter violation arises due to an unconstitutional law, s. 52(1) provides
a remedy. By contrast, where the violation is a result of government
action, s. 24(1) provides a personal remedy to the aggrieved party (R. v.
Ferguson, [2008] 1 S.C.R. 96 at para. 61.

[321] In the present case, the applicant submits that it is the MMAR and

ss. 4 & 7 of the CDSA that are unconstitutional. The default basis for a
remedy is therefore s. 52(1).

REMEDIES UNDER S. 52(I)

[322] Where a law is found to be unconstitutional, s. 52(1) renders it of
no force and effect to the extent of the inconsistency. As the Court
points out in Hitzig, “This invites some precision in selecting a remedy”
(at para. 155). In Schachter v. Canada, [1992] 2 S.C.R. 279 [Schacter],
the Court noted the flexibility bestowed upon it by virtue of these words
in s .52(1) and identified the available remedies:

Depending upon the circumstances, a court may simply strike down, it may
strike down and temporarily suspend the declaration of invalidity, or it may
resort to the techniques of reading down or reading in... In choosing how to
apply s. 52 or s. 24 a court will determine its course of action with reference
to the nature of the violation and the context of the specific legislation under
consideration (at para. 25).

[323] The goal in applying s. 52(1) is to interfere with the legislation as
little as possible; therefore, when only a portion of a statute interferes
with the constitution, it is only the offending portion that should be
declared of no force and effect; this is known as the doctrine of
severance (Schachter, supra at para. 26).
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[324] Similar to the doctrine of severance, a court may also read into
the legislation to bring it into conformity with the Charter. While
severance generally refers to identifying something improperly included
in the statute and striking it down, reading in involves incorporating into

the statute what has been wrongly excluded (Schachter, supra at para.
32).

[325] In Parker, the Court held that the prohibition on simple
possession of marihuana in s. 4 of CDSA must be struck down and the
declaration of invalidity suspended for twelve months to provide
Parliament the opportunity to fill the void. In addition, Parker was
entitled to a constitutional exemption from the possession offence during
the period of the suspended invalidity for possession of marihuana for
his medical needs. He was also entitled to the personal remedies granted
to him by the trial judge under s. 24(1) of the Charter, staying the
proceedings for cultivation under the former Narcotic Control Act and
for possession under the CDSA.

[326] In Hitzig, the Court found that declaring s. 4 of the CDSA to be
constitutionally invalid was an overly broad remedy. The Constitution
Act, 1982 required the court to strike down any law that was inconsistent
with the Constitution, but only “to the extent of the inconsistency.”

Accordingly, the court struck down the second specialist requirement in

ss. 4(2)(c) and 7 and those provisions were declared of no force and
effect. The result of the constitutional deficiency presented by the
absence of a licit supply of marihuana was to declare ss. 34(2), 41(b) and
54 invalid. By targeting these specific sections, the remedy crafted by
the court rendered the medical exemption constitutional and also
preserved the constitutional integrity of s. 4 of the CDSA.
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[327] While that approach was justified and feasible in Hitzig, the same
cannot be said of the present case. Because the court in Hitzig only
found certain and isolated sections of the MMAR to be invalid, it was
able to specifically address those provisions in its remedy without
altering the overall significance of the legislation. However, in the case
at bar I have found that the requirement for a medical doctor’s
declaration has rendered the MMAR unconstitutional. This requirement
infects numerous sections of the MMAR.

[328] In considering severance, the court must also ask whether the
significance of the part which would remain is substantially changed
when the offending part is excised. If the remaining portion would be
significantly altered in substance without the impugned portion,

severance is not appropriate (Schachter, supra at para. 64). Certainly,
that is the case here.

[329] Section 6 of the MMAR, which requires the medical practitioner’s
declaration, is the centre piece of the MMAR. If this section were to be
struck down, numerous - other related sections would also need to be
severed. For instance, if the court were to follow the conservative route
directed by Hitzig, the other relevant sections that would be subject to
constitutional invalidity would be sections, 4(2)(b), 5(1)(g)(1)(1)(), 6, 8,
10(d)m 11(d), 14(b), 62(b), and 69. To sever and invalidate the doctor’s

declaration requirement and the other related provisions would

completely eviscerate the legislative scheme. What remains would be
incoherent.

[330] Finally, the court must also consider the significance of the
remaining portion and ask the question: Is the remained so significant
that Parliament would have enacted it without the severed part? If the
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answer is no, as I suggest it would be here, severance is not appropriate.
(Schachter, supra at para. 70).

[331] As I have noted, the doctor’s declaration is a central feature of
the MMAR. Without it, all that remains is the unsubstantiated personal
declaration of the applicant. It cannot reasonably be said that Parliament
would have enacted the portions of the MMAR requiring the patient
declaration without some mechanism in place to substantiate the
applicant’s claims. To do so would likely run contrary to the valid
government objectives of promoting health and safety, and effective
narcotic control in accordance with Canada’s international obligations.

[332] Accordingly, the MMAR must be struck in their entirety. In the
result, there is no legislative scheme in place to provide an exemption
from the prohibitions contained in sections 4 and 7 of the CDSA. This
brings us back to the situation faced by the court in Parker, in which
case, those sections would also have to be declared of no force and
effect as required by the court in Parker.

SHOULD THE DECLARATION BE SUSPENDED?

[333] The final question to be answered is whether to give the
declaration immediate effect or suspend it for a period of time to allow
government an opportunity to fill the void (Schachter, supra at para.
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78)? Thefocus of this question is not onthe Tespective roles of the
courts and legislatures but rather on a number of factors including:

e Public safety — if giving the declaration immediate effect poses a
threat to public safety, suspension is favoured

e Rule of law — if giving the declaration immediate effect poses a
threat to the rule of law, suspension is favoured
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* Underinclusive legislation — where the law itself is not problematic
at large, immediately striking it down would leave people without
benefit (Schachter, supra at para. 79).

[334] All of these factors favour a suspension of the declaration of
invalidity for a period of time. Clearly, a declaration of immediate
invalidity would expose communities to the sudden surge towards
marihuana which would obviously create health issues for uninformed
members of the community. In addition, a stay will minimize public
confusion over the state of the law regarding marihuana in Ontario and
its compatibility with the rest of the country. Finally, a stay will give

government a further opportunity to consider its options with regard to
this product.

[335] However, the health requirements of many Canadians demand
urgent action to relieve their pain and suffering. Given the length of time
that the issues raised in this proceeding have gone unresolved, it is long
past time for the government to provide the medical access to marihuana
that was directed by the Parker court over ten years ago and the
subsequent decision and reservations expressed in Hitzig. Even the
Nolin Report predicted Charter issues many years ago, yet the
government chose to ignore the signs that things were not right with the
MMAR. Under these circumstances, a stay of twelve months such as

was ordered in both Parker and Hitzig, is no longer appropriate. Every
day that goes by, Canadians are being deprived of a drug that they have
every right to take to treat their illnesses. In some cases, delay may
make the closing days of life more painful than they have to be.
Accordingly, a suspension period of something less than twelve months
is appropriate, and I would stay the declaration for three months.
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ADDITIONAL REMEDIES REQUESTED B Y THE DEFENCE

[336] The applicant seeks two additional remedies pursuant to s. 24(1)
which are phrased as “alternatives” to the striking down of the
legislation: (1) an order personally exempting him and the patient

: witnesses from the marihuana laws; and (2) an order staying the charge
against him pursuant to s. 24(1).

[337] As the Crown rightly points out, these remedies are not
alternatives at all as we are dealing with unconstitutional legislation and
not unconstitutional government action which means s. 52(1) governs.
However, in certain unusual circumstances where it is necessary to
provide the applicant with an effective remedy, a s. 24(1) remedy may
be granted in conjunction with a s. 52(1) remedy (See for example
Schacter, Ferguson, R. v. Demers, [2004] 2 S.C.R. 489).

[338] Mr. Lewin appeared to abandon his request for a stay in oral

argument. He did argue, although not strenuously, that this court could

still grant both Mr. Mernagh and the patient witnesses a constitutional

exemption from the operation of the medical marihuana scheme. When

pressed for authority for the proposition that this court could grant a

remedy to persons not parties to the litigation, Mr. Lewin conceded he

was not aware of any but likened doing so to other orders made by the

asserted the court had no jurisdiction to grant a Charter remedy to a
third party.

[339] There does not appear to be any authority for the remedy sought
by Mr. Lewin. Furthermore, consideration of the language of s. 24(1) of
the Charter which gives the court the ability to grant personal remedies
like constitutional exemptions, suggests that there is no jurisdiction to
provide a remedy to a person who is not party to the litigation. The
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provision specifically requires a party whose rights or freedoms have
been infringed to apply to the courts for a remedy. There is therefore no
constitutional jurisdiction to award a personal remedy to an individual
who has not come before the court to seek one.

[340] As for a constitutional exemption for Mr. Mernagh himself, the
Crown argues on the basis of the Ferguson decision that constitutional
exemptions are no longer a valid constitutional remedy. This argument is
only partially correct. The court in Ferguson ousted the possibility of a
constitutional exemption for a violation of s. 12 of the Charter due to a
mandatory minimum sentence. The ratio of the case is quite specific in
this regard and I do not read the case as overruling Corbiere v. Canada

(Minister of Indian and Northern Affairs), [1999] 2 S.C.R. 203
[Corbiere].

[341] In Corbiere the Court affirmed the principle from Reference re
Remuneration of Judges of the Provincial Court of Prince Edward
Island, [1998] 1 S.CR. 3, at para. 20, that, “In general, litigants who
have brought forward a Charter challenge should receive the immediate

benefits of the ruling, even if the effect of the declaration is suspended”
(at para. 122).

[342] Ferguson was concerned with the situation that arises in the face

-—of a-mandatory-minimum sentence which in most circumstances-is—
constitutional but is found to be unconstitutional on the facts of a
particular accused. In such circumstances, it was argued that rather than
declare the offence in question to be of no force and effect, the court
ought to grant the particular offender a constitutional exemption from
the mandatory minimum sentence. The Court in Ferguson rejected this
argument in part because it would effectively negate s. 52(1) and
undermine the intent of Parliament in creating the statutory minimums.
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[343] The concerns in F erguson are not present in the entirely different
scenario of granting an interim constitutional exemption to an individual
who has successfully challenged the constitutionality of legislation
during the suspension of a declaration of invalidity. In my view, the
Ferguson decision does not preclude the availability of a s. 24(1)
remedy in conjunction with a remedy under s. 52(1). Rather, it affirms
the Court’s decision in Schachter, at para. 89, that in rare cases where
legislation is declared unconstitutional but the declaration is suspended,
a remedy under s. 24(1) may be available in conjunction with the
suspended declaration under s. 52(1) where it is necessary to provide the
claimant with an effective remedy.

[344] Accordingly, 1 see no reason why Mr. Mernagh should not
receive the immediate benefit of this ruling by way of an interim
constitutional exemption.

DISPOSITION
[345] For the foregoing reasons, this court declares that:
1. The Marihuana Medical Access Regulations, SOR/2001-226 and
the prohibitions against the possession and production of cannabis

(marihuana) contained in sections 4 and 7 respectively of the
Controlled Drugs and Substances Act, S.C. 1996, C. 19 are

VO Y B4 M > £ 4
constitutionatly invatid-and-of no force and effect;

2. This declaration of invalidity is suspended for a period of three (3)
months;

3. The criminal charge against the applicant is permanently stayed;
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4. The applicant is granted a personal exemption to possess and/or

produce cannabis (marihuana) during the above noted perlod of
suspension. /
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